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I. INTRODUCTION1 

Lead Plaintiff Fred Kelsey (“Lead Plaintiff”), through Plaintiff’s Counsel,2 propose for 

this Court’s final approval of: (1) a settlement and dismissal of this action Defendants in 

exchange for the payment of $3,300,000 in cash (the “Settlement Amount”); (2) Plan of 

Allocation for the disbursement of the proceeds among Settlement Class Members; and (3) 

certification of the Class for settlement purposes and appointment of Lead Plaintiff as the Class 

Representative.  

Lead Plaintiff and Plaintiff’s Counsel believe the settlement is a fair, reasonable, and 

adequate result for the Settlement Class as legally required and also is an excellent result in light 

of: (1) the difficulties Lead Plaintiff faces in establishing Defendants’ public statements were 

materially misleading and made with scienter; and (2) the hurdles Lead Plaintiff would have to 

clear in order to establish loss causation. Based upon Plaintiff’s Counsel’s investigation of the 

Settlement Class’s claims, past experience in similar cases, and extensive disputes between the 

Parties concerning damages and liability, continuing the litigation would have only substantially 

delay payment of any recovery. 

The reaction of the Class to date supports Plaintiff’s Counsel’s realistic assessment. 

Pursuant to the Court’s Order Granting Lead Plaintiff’s Unopposed Motion for Preliminary 

Approval of Class Action Settlement (“Preliminary Approval Order”)(Dkt. No. 106), the Notice 

of the Settlement and its terms was mailed to 16,194 potential Class Members, uploaded to the 

Claims Administrator’s website, and Summary Notice was published once over GlobeNewswire 

                                                 
1 All capitalized terms not defined herein shall have the same meaning as set forth in the 

Stipulation and Agreement of Settlement, filed with the Court on June 12, 2017 (the 

“Stipulation”) (Dkt. No. 101). 

 
2 “Plaintiff’s Counsel” includes Lead Counsel The Rosen Law Firm, P.A., and Liaison Counsel 

Heffner Hurst. 

 

Case: 1:14-cv-07837 Document #: 109 Filed: 10/11/17 Page 5 of 20 PageID #:2627



2 

and once in print in Investors’ Business Daily. Evans Decl. at ¶¶6-7, 10, attached as Exhibit 1 to 

the Kim Decl. 3 The deadline for filing objections is October 25, 2017. To date no objections 

have been received by Plaintiff’s Counsel or the Claims Administrator and there have been no 

requests for exclusion. Id. at ¶¶12-13. 

II. SUMMARY OF THE CASE 

This is a class action on behalf of all persons who purchased the securities of Textura 

Corporation (“Textura” or the “Company”) from June 7, 2013 through January 7, 2014, 

inclusive, and were allegedly damaged thereby.4 Lead Plaintiff alleges that Defendants made 

material misrepresentations to investors concerning Defendant Allin’s professional biography 

included in the Company’s public statements, including several filings with the U.S. Securities 

and Exchange Commission (“SEC”). Specifically Defendant Allin’s biography omitted his 

tenure as the Chief Executive Officer, Chairman, and acting Chief Financial Officer of Patron 

Systems, Inc. and its successor (“Patron”) – a notorious pump and dump scheme and Defendants 

left this black mark off of Defendant Allin’s professional biography so that it appeared he 

worked at PricewaterhouseCoopers LLP (“PwC”) just prior to his tenure at Textura. 

                                                 
3 Citations to Kim Decl. ¶ __ are to the Declaration of Phillip Kim in Support of Lead Plaintiff’s 

Motion for: (1) Final Approval of Proposed Class Action Settlement; and (2) Award of 

Attorneys’ Fees, Reimbursement of Expenses, and Award to Lead Plaintiff. Citations to Evans 

Decl. ¶ __ are to the Declaration of Sarah Evans Concerning Mailing of the Notice of Pendency 

and Proposed Settlement of Class Action and Proof of Claim and Release Form, attached as 

Exhibit 1 to the Kim Decl. 

 
4 Excluded from the Settlement Class are: (a) persons who suffered no compensable losses, e.g., 

those who bought Textura common stock during the Class Period but sold prior to any corrective 

disclosure; (b) Defendants, the officers and directors of Textura, at all relevant times, members 

of their immediate families and their legal representatives, heirs, successors or assigns and any 

entity in which Defendants have or had a controlling interest and (c) Opt-outs. (Preliminary 

Approval Order at ¶2). 
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The truth regarding Allin’s tenure at Patron and misleading professional biography began 

to emerge on December 26, 2013 with the publication of the December 23, 2013 Citron Research 

Report. Kim Decl. at ¶25. Upon the release of the December 26, 2013 Citron Research Report, 

Textura’s stock fell $6.44 per share or 17% on December 26, 2013 and fell an additional $1.76 

per share or 5.6% on December 27, 2013. Id. On January 7, 2014, Citron Research published 

another report with more information about Allin’s professional past and association with Patron. 

Id. The adverse facts in the January 7, 2017 Citron Research report caused Textura’s stock to fall 

$3.33 per share or 10.7% on January 7, 2014 and an additional $2.87 per share or 10% on 

January 8, 2014. Id. Defendants vigorously dispute Lead Plaintiff’s allegations. In light of 

Defendants’ contentions, settlement of the action now provides class members with a certain and 

immediate recovery. 

III. PROCEDURAL HISTORY 

A. The Class Action 

On October 7, 2014, Lead Plaintiff commenced this litigation against Defendants for 

violations of the Securities Exchange Act of 1934 of the in the United State District Court for the 

Northern District of Illinois styled as Fred Kelsey. v. Patrick J. Allin, et al., 14-cv-7837. (Dkt. 

No. 1). On December 16, 2014, the Court appointed Fred Kelsey as Lead Plaintiff and appointed 

Lead Plaintiff’s chosen counsel, The Rosen Law Firm, P.A. as Lead Counsel and Heffner Hurst 

as Liaison Counsel, pursuant to the Private Securities Litigation Reform Act of 1995 

(“PSLRA”), as amended. (Dkt. No. 20). On February 17, 2015, Lead Plaintiff filed the Amended 

Complaint for Violation of the Federal Securities Laws (“Amended Complaint”) against 

Defendants. (Dkt. No. 25). On May 4, 2015, Defendants filed their motion to dismiss the 

Amended Complaint. (Dkt. No. 34). The motion to dismiss was fully briefed on August 12, 

2015. On March 2, 2016, the Court denied in part and granted in part the motion to dismiss and 
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directed Lead Plaintiff to file an updated complaint to conform to the Court’s opinion. (Dkt. No. 

47). On March 24, 2016, Lead Plaintiff filed the operative Second Amended Complaint for 

Violation of the Federal Securities Laws pursuant to the Court’s instruction (“SAC”)(Dkt. No. 

48). On January 9, 2017, Lead Plaintiff filed his motion for class certification (Dkt. No. 77). The 

class certification motion was fully briefed on April 19, 2017. On June 5, 2017, the Parties 

attended a settlement conference with Judge Rowland agreeing to attend the settlement 

conference prior to Judge Gettleman rendering a decision on class certification. The settlement 

conference was successful so there was no decision on the class certification motion. 

B. Discovery 

Upon the Court’s partial denial of the motion to dismiss in March 2016, the PSLRA’s 

discovery stay was lifted and the Parties entered into the discovery phase of the litigation. On 

May 16, 2016, the Parties exchanged initial disclosures pursuant to Fed. R. Civ. P. 26(a). 

Discovery conducted up to the time of the Settlement included: the production of hundreds 

documents of by the Parties and third parties; Lead Plaintiff’s responses to multiple sets of 

interrogatories, Lead Plaintiff’s deposition and the depositions of expert witnesses on market 

efficiency for both sides. 

C. Settlement Negotiations 

On October 4, 2016, the Parties attended an all-day mediation with the Hon. Faith S. 

Hochberg (Ret.). Kim Decl. at ¶36. In addition to Lead Counsel and former Defense Counsel,5 

Lead Plaintiff and a representative from Oracle Corporation6 and Defendants’ insurance carrier 

attended the mediation. No agreement was reached at this point and the litigation continued.  

                                                 
5 Defendants were previously represented by Mayer Brown LLP until November 30, 2016. 

 
6 Oracle Corporation acquired Textura in April 2016. 
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On June 5, 2017, the Parties participated in a settlement conference with Judge Rowland 

where a settlement in principle was reached. Kim Decl. at ¶37. Thereafter, the Parties drafted and 

negotiated the relevant settlement papers. 

On July 12, 2017, the Parties submitted the Stipulation with the attached exhibits in a 

motion for preliminary approval of the Settlement. (Dkt. Nos. 101, 101- to 101-5, 102). On July 

17, 2017, the Court granted preliminary approval the Settlement, preliminarily certified the 

Settlement class, and set a schedule for the final approval process. (Dkt. No. 106). 

IV. THE PROPOSED SETTLEMENT SHOULD BE APPROVED FOR IT IS FAIR, 

REASONABLE, AND ADEQUATE 

A. The Legal Standards for a Fair, Reasonable, and Adequate Class Action 

Settlement 

It is well settled that compromises of disputed claims are favored by the courts. Williams 

v. First Nat. Bank, 216 U.S. 582, 595 (1910); Isby v. Bayh, 75 F.3d 1191, 1196 (7th Cir. 1996) 

(“Federal courts naturally favor the settlement of class action litigation.”). This is especially so in 

the securities litigation context because “of the notable unpredictability of result and the potential 

for litigation spanning up to a decade or more.” 7 Conte & Newberg, Newberg on Class Actions 

§22.91 at 386-387 (4th ed. 2002) (citations omitted); In re Gilat Satellite Networks, Ltd., No. 02- 

1510, 2007 WL 2743675, at *10 (E.D.N.Y. Sept. 18, 2007); Maher v. Zapata Corp., 714 F.2d 

436, 455 (5th Cir. 1983) (courts “do not lightly reject [shareholder litigation] settlements”). 

“A district court may approve a class action settlement if it finds it to be fair, adequate, 

and reasonable.” Wong v. Accretive Health, Inc., 773 F.3d 859, 862 (7th Cir. 2014) (citing Fed. 

R. Civ. P. 23(e)(2)). In order to evaluate the fairness of a settlement, courts in the Seventh Circuit 

consider five factors: (1) the strength of the plaintiffs’ case compared to the terms of the 

proposed settlement; (2) the likely complexity, length, and expense of continued litigation; (3) 
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the amount of opposition to settlement among affected parties; (4) the opinion of competent 

counsel; and (5) the stage of the proceedings and the amount of discovery completed. Synfuel 

Tech., Inc. v. DHL Express (USA), Inc., 463 F.3d 646, 653 (7th Cir. 2006) (citing Isby, 75 F.3d at 

1199). The “most important factor relevant to the fairness of a class action settlement” is the first 

one listed. Id. 

B. The Settlement is Fair, Reasonable, and Adequate 

Lead Plaintiff believes that the claims asserted herein are strong and there is sufficient 

evidence to demonstrate Defendants’ liability and the millions of dollars in damages stemming 

from it. Nevertheless, Lead Plaintiff recognizes and acknowledges the inherent problems of 

proof under, and possible defenses to, the securities law violations alleged and the time 

commitment and expense of prosecuting the case through summary judgment, trial and appeal. 

Consequently, Lead Plaintiff believes that the proposed Settlement is an excellent result. Kim 

Decl. at ¶12. 

Defendants have denied and continue to deny all charges of wrongdoing or liability 

against them arising out of any of the claims alleged in the SAC. Nonetheless, Defendants have 

concluded that further litigation would be protracted and expensive, and the resolution of this 

litigation in the manner and upon the terms and conditions set forth in the Stipulation is 

desirable. As did Lead Plaintiff, Defendants have taken into account the risks inherent in any 

litigation, especially in complex cases such as this one.  

As set forth below, the proposed Settlement is not only an excellent result from the 

perspective of Lead Plaintiffs, Defendants, and their respective counsel, but it meets all of the 

objective requirements for an approvable settlement established by the Seventh Circuit and its 

district courts. 
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1. Strength of Lead Plaintiff’s Case 

In conducting this analysis, the district court should begin by “quantify[ing] the net 

expected value of continued litigation to the class.” Synfuel, 463 F.3d at 653 (quoting Reynolds v. 

Beneficial Nat. Bank, 288 F.3d 277, 284-85 (7th Cir. 2002)). To do this, courts consider whether 

the proposed settlement is reasonable in light of the risks of proceeding with the litigation. 

Accretive, 773 F.3d at 864; Synfuel, 463 F.3d at 653 (quoting Reynolds, 288 F.3d at 284-85)(“To 

do so, the court should ‘estimat[e] the range of possible outcomes and ascrib[e] a probability to 

each point on the range.’ Although we have recognized that ‘[a] high degree of precision cannot 

be expected in valuing a litigation,’ the court should nevertheless ‘insist[ ] that the parties present 

evidence that would enable [ ] possible outcomes to be estimated,’ so that the court can at least 

come up with a ‘ballpark valuation.’”); In re Northfield Labs., Inc. Sec. Litig., No. 06 C 1493, 

2012 WL 2458445, at *3 (N.D. Ill. June 26, 2012)(court finding settlement fair, adequate, and 

reasonable because the class would likely not recover more due to the expenses in continuing 

litigation and the difficulty plaintiffs faced to prove their case if it proceeded.). 

The $3,300,000 recovery is an excellent result for the Class as there were many risks with 

proceeding with litigation. Lead Plaintiff’s expert’s calculation of maximum damages was 

approximately $73.6 million –$45.6 million attributable to the first corrective disclosure on 

December 26, 2013 and $28 million attributable to the second corrective disclosure on January 7, 

2014. These figures considered the corrective disclosures as a whole, including statements that 

were not directly connected to Allin’s professional biography. Lead Plaintiff’s expert also 

evaluated damages based on a content analysis methodology and determined damages solely 

attributable to disclosures about Allin’s biography to be approximately $23.24 million –$10.5 

million attributable to the first corrective disclosure and $12.74 million attributable to the second 
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corrective disclosure. Accordingly, the $3,300,000 settlement represents approximately 14% of 

estimated damages if calculated using content analysis methodology and approximately 4% if 

calculated for the undifferentiated damages methodology. According to Cornerstone Research, 

the percentage of estimated damages for settlements of cases with estimated damages under $50 

million was 7.3%. Securities Class Action Settlements: 2016 Review and Analysis at 8 

(Cornerstone Research, 2017).7 Using content analysis, the Settlement is an extremely favorable 

result. Here, the Settlement promises to yield benefits to the Class that are substantial in light of 

Defendants’ strong defenses. Lead Plaintiff has achieved an all-cash settlement amount of 

$3,300,000 that does not carry the risk of continued litigation. 

Defendants have forcefully defended their actions with respect to their representations 

during the Class Period, and have demonstrated no hesitancy to litigate this matter through trial 

and appeal, if necessary. Furthermore, Defendants presented several arguments that, if accepted, 

would leave the Settlement Class Members without any recovery. In light of these and other 

potential obstacles including anticipated summary judgment motions, the Settlement is 

reasonable in light of the best possible recovery and the attendant risks. 

2. The Likely Complexity, Length, and Expense of Continued 

Litigation  

The second factor for determining whether class action settlements should be approved – 

“an assessment of the likely complexity, length and expense of the litigation” – also supports 

approval of this Settlement. Synfuel, 463 F.3d at 653. Securities lawsuits are complex and require 

the devotion of significant resources. If this Settlement is not approved, a substantial amount of 

work will need to be done, including significant and complex discovery, briefing of motions for 

summary judgment, designation of witnesses and exhibits, preparation of pre-trial memoranda 

                                                 
7 Available at http://securities.stanford.edu/research-reports/1996-2016/Settlements-Through-12-

2016-Review.pdf. Last viewed on October 10, 2017. 
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and proposed findings of fact and conclusions of law, presentation of witnesses and evidence at 

trial, and, depending on the trial court’s ruling on the merits, briefing of the losing party’s 

almost-certain appeal. The approval of the Settlement obviates that delay possibly by as much as 

three years or more ensures and advances the recovery to the Class. Thus, this factor also speaks 

strongly in favor of approval of the Settlement. 

Litigating this case through trial would require an extraordinary commitment of time, 

money, and resources by Plaintiffs’ Counsel. Should Lead Plaintiff prevail, the likelihood of an 

appeal would force Class Members to wait even longer to see a recovery (if any). This lengthy 

delay reduces the present value of a hypothetical victory when compared to the certainty of an 

immediate settlement—one which eliminates the risk of ultimately recovering nothing. See 

Strougo v. Bassini, 258 F. Supp. 2d 254, 260-61 (S.D.N.Y. 2003) (“Even if a shareholder or class 

member was willing to assume all the risks of pursuing the actions through further litigation and 

trial, the passage of time would introduce yet more risks in terms of appeals and possible 

changes in the law and would, in light of the time value of money, make future recoveries less 

valuable than this current recovery”); In re “Agent Orange” Prod. Liab. Litig., 611 F. Supp. 

1396, 1405 (E.D.N.Y. 1985) (“much of the value of a settlement lies in the ability to make funds 

available promptly”) (modified on other grounds). 

3. Opposition to Settlement among Affected Persons  

To further support approval of a settlement, courts look to the class’ reaction to the 

settlement. Accretive, 773 F.3d at 863. Of course, the fact that some class members object to a 

settlement does not by itself prevent the court from approving the agreement. Mangone v. First 

USA Bank, 206 F.R.D. 222, 227 (S.D. Ill. 2001) (collecting cases in which courts approved 

settlements despite objections). But a relatively small number of class member objections, or no 
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objections, indicates a settlement’s fairness. Swift v. Direct Buy, Inc., No. 2:11-CV-401-TLS, 

2013 WL 5770633, at *6 (N.D. Ind. Oct. 24, 2013). 

Settlement Class Members appear overwhelmingly to support the Settlement. To date, the 

Claims Administrator has disseminated 16,194 copies of the Notice to Settlement Class 

Members informing them, inter alia, of the $3,300,000 settlement, that Lead Counsel intended to 

apply to the Court for an award of attorneys’ fees of one-third of the Gross Settlement Fund and 

no more than $225,000 in expenses, and that Lead Plaintiff would seek an compensatory award 

of up to $15,000. Evans Decl. at ¶¶1, 6, Ex. A to Evans Decl. The deadline to object or file a 

request for exclusion is October 25, 2017. Id. at ¶¶12-13. As of this date, no member of the Class 

has requested exclusion from the Class or objected to the Settlement or any of its terms, the 

proposed Plan of Allocation, and/or the application by Lead Counsel for an award of fees and 

expenses. Id. at ¶¶12-13. 

4. Opinion of Competent Counsel 

Another factor courts consider to evaluate if a settlement is fair, reasonable, and adequate 

is the “the opinion of competent counsel.” Synfuel, 463 F.3d at 653; In re AT & T Mobility 

Wireless Data Services Sales Tax Litig., 789 F. Supp. 2d 935 (N.D. Ill. 2011). Counsel’s 

experience in complex litigation and no evidence of collusion further support the Settlement.  

Schulte v. Fifth Third Bank, 805 F. Supp. 2d 560, 586-587 (N.D. Ill. 2011). 

Here, Lead Plaintiff is represented by highly competent, experienced Lead and Liaison 

Counsel. Plaintiff’s Counsel focuses their practice on complex, securities litigation like this 

action. Based upon their knowledge and substantial experience in securities class action cases 

and other complex litigation, Plaintiff’s Counsel believe that the Settlement is fair, reasonable, 

and adequate. Further, due to the high-stakes nature of this type of litigation, Defendants are 

represented by Sidley Austin LLP, a prestigious law firm whose attorneys have considerable 
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experience with securities litigation. Defense counsel vigorously defended their clients and 

would continue to do which would necessarily increase the costs of litigation for Lead Plaintiff 

and the Class.  

Conducting arm’s-length, non-collusive negotiations with the assistance of a neutral 

judge or mediator supports the approval of the Settlement. Goldsmith v. Tech. Sols. Co., No. 92 

C 4374, 1995 WL 17009594, at *6 (N.D. Ill. Oct. 10, 1995) (confidential mediation sessions 

with the former judge supports settlement); Koerner v. Copenhaver, No. 12-1091, 2014 WL 

5544051, at *5 (C.D. Ill. Nov. 3, 2014) (informed and extensive arm’s-length negotiations 

including a private mediation session and a court-ordered settlement conference supports 

settlement). 

The Settlement was reached after two formal settlement discussions. First, the Parties 

participated in an all-day mediation session on October 4, 2016 with Hon. Faith Hochberg (Ret.). 

At the time, Defendants were represented by Mayer Brown LLP, another highly-skilled law firm. 

Although that mediation session was not successful, it assisted the Parties in evaluating the 

strength and weaknesses of their positions. Eventually the Settlement was reached at the 

settlement conference before Judge Rowland on June 5, 2017. Kim Decl. ¶37. Given that the 

Settlement was reached only after arm’s-length sessions with a neutral third party, there was no 

collusion and the Settlement is fair, reasonable, and adequate. 

5. Stage of Proceedings 

To assess the fairness of a class action settlement, courts in the Seventh Circuit look to 

whether a plaintiff has sufficient information to evaluate his claims and the Settlement. Synfuel, 

463 F.3d at 653. Lead Plaintiff was fully informed when he entered into the Settlement 

particularly because it was reached after conducting a substantial amount of discovery. As of the 

date of entering into the Settlement, Lead Plaintiff responded to several interrogatory requests, 
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and both Parties reviewed hundreds of documents produced by Defendants and by third-parties. 

Additionally Lead Plaintiff and market efficiency experts for both sides were deposed.  

Moreover, the motion to dismiss, exchange of mediation statements, and the fully briefed 

class certification motion afforded Lead Plaintiff the ability to evaluate Defendants’ arguments 

and weaknesses of this action. While Lead Plaintiff believes he can prevail in this Action, he 

faces material challenges including class certification, summary judgment, and trial. Should Lead 

Plaintiff’s claims survive Defendants’ anticipated summary judgment motions, it would take 

several weeks to try the claims. The trial would be complex and expensive as both sides would 

likely have numerous experts opining on damages, loss causation, and class issues—this does not 

include the extensive Daubert motion practice that would precede such testimony. 

Thus, all five factors weigh in favor of approving the Settlement as it is fair, reasonable, 

and adequate in all aspects. 

V. THE PLAN OF ALLOCATION IS FAIR AND REASONABLE 

Lead Plaintiff submits that the proposed Plan of Allocation is fair and reasonable and 

should be approved along with the Settlement. Upon the Court’s approval the proposed 

Settlement and Plan of Allocation, and completion of the claims filing process the Net 

Settlement Fund will be distributed to members of the Class according to the Plan of Allocation, 

as set forth in the Notice. The objective of a plan of allocation is to provide an equitable basis 

upon which to distribute the Net Settlement Fund among eligible Class Members. Goldsmith, 

1995 WL 17009594, at *7 (plan of allocation appropriate when it would “provide an equitable 

distribution of the recovery.”). “The same standards of fairness, reasonableness and adequacy 

that apply to the settlement apply to the Plan of Allocation.” Retsky Family Ltd. P'ship v. Price 

Waterhouse LLP, 97 C 7694, 2001 WL 1568856, at *3 (N.D. Ill. Dec. 10, 2001). 
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The Notice sent to the Class fully described the proposed Plan of Allocation. See Evans 

Decl., Ex. A. 6-10 thereof. It was formulated by Plaintiff’s Counsel, in consultation with a 

damages consultant, with the goal of reimbursing Class members in a fair and reasonable manner 

consistent with the federal securities laws as applied to Lead Plaintiff’s theory of the case.  

Specifically, the Settlement Fund will be allocated based on Lead Plaintiff’s estimate of the 

amounts by which the value of Textura stock was artificially inflated at various points during the 

Class Period and will be distributed on a pro rata basis, the typical basis of allocation in 

securities class action settlements. See Summers v. UAL Corp, ESOP Committee, 03-cv-1537, 

2005 WL 3159450, at *2 (N.D. Ill. Nov. 22, 2005) (“Given that the settlement funds in the 

instant action will be disbursed on a pro rata basis to all class members, we find that the 

allocation plan is reasonable”); see also Great Neck Capital Appreciation Inv. P'ship, L.P. v. 

PricewaterhouseCoopers, L.L.P., 212 F.R.D. 400, 410 (E.D. Wis. 2002)(plan of allocation 

approved as it provides an “equitable basis for distributing the fund to eligible class members.”). 

Accordingly, Plaintiff’s Counsel carefully crafted the Plain of Allocation to apportion the Net 

Settlement Fund reasonably and rationally in an equitable manner. Therefore, it meets all 

requirements for this Court’s approval. 

VI. CLASS CERTIFICATION 

Lead Plaintiff requests that the Court certify a shareholder class for settlement purposes 

only. One of this Court’s functions in reviewing a proposed settlement of a class action is to 

determine whether the action may be maintained as a class action under Rule 23 of the Federal 

Rules of Civil Procedure. See Amchem Prods, Inc. v. Windsor, 521 U.S. 591 (1997).  Rule 23(a) 

sets forth four prerequisites to class certification: (i) numerosity, (ii) commonality, (iii) 

typicality, and (iv) adequacy of representation. Fed. R. Civ. P. 23.  The class must also meet one 
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of the three requirements of Rule 23(b). The proposed Class is defined in the Stipulation at ¶1.31 

as follows: 

“Settlement Class” consists of all persons who purchased Textura common stock 

during the period from June 7, 2013 through January 7, 2014, both dates inclusive, and 

were damaged thereby. Excluded from the Class are: (a) persons who suffered no 

compensable losses, e.g., those who bought Textura common stock during the Class 

Period but sold prior to any corrective disclosure; (b) Defendants, the officers and 

directors of Textura, at all relevant times, members of their immediate families and 

their legal representatives, heirs, successors or assigns and any entity in which 

Defendants have or had a controlling interest and (c) Opt-Outs. 

Courts within the Seventh Circuit, and throughout the country, hold that class 

certification is the preferred method of dealing with securities fraud cases. Roth v. Aon Corp., 

238 F.R.D. 603, 605-06 (N.D. Ill. 2006). “In Helfand v. Cenco, Inc., 80 F.R.D. 1, 5 

(N.D.Ill.1977), this court recognized that there is a strong policy favoring class certification in 

securities fraud cases.” Id. (quoting Riordan v. Smith Barney, 113 F.R.D. 60, 62 (N.D.Ill.1986). 

“[The Seventh Circuit's] policy is to favor maintenance of class actions. This policy operates just 

as surely in cases where securities fraud is charged.” Id. (citation omitted); In re Initial Public 

Offering Sec. Litig., 227 F.R.D. 65, 90 (S.D.N.Y. 2004) (“[I]n securities cases, ‘when a court is 

in doubt as to whether or not to certify a class action, the court should err in favor of allowing the 

class to go forward.’”); City Partnership Co. v. Jones Intercable, Inc., 213 F.R.D. 576, 581 (D. 

Colo. 2002) (noting that securities claims are “particularly well suited for class action status 

because they allow for the policies behind the securities laws to be enforced in circumstances 

where there are numerous investors with small individual claims that otherwise would effectively 

be barred from litigation”) (quoting In re Intelcom Group, Inc. Sec. Litig., 169 F.R.D. 142, 144 

(D. Colo. 1996)). Rule 23(a) sets forth four prerequisites to class certification: (i) numerosity, (ii) 

commonality, (iii) typicality, and (iv) adequacy of representation. 
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The Court preliminarily certified the class in the Preliminary Approval Order. (Dkt No. 

106). Lead Plaintiff respectfully submits that no circumstances have changed since that 

certification was granted. Thus, there are no issues preventing the Court from certifying this 

Class for settlement purposes and appointing Lead Plaintiff as Class Representative. 

VII. CONCLUSION 

For the reasons stated above, as well as in any later-filed reply papers, and at the 

Settlement Hearing, Lead Plaintiff respectfully requests that the Settlement and Plan of 

Allocation be approved. 

 

Dated: October 11, 2017   Respectfully submitted, 

THE ROSEN LAW FIRM, P.A. 

 

/s/ Phillip Kim     

Phillip Kim, Esq. (pro hac vice) 

275 Madison Avenue, 34th Floor 

New York, New York 10016 

Telephone: (212) 686-1060 

Fax: (212) 202-3827 

Email: pkim@rosenlegal.com 

 

 

Lead Counsel for Lead Plaintiff and the Class 

 

HEFFNER HURST  
Matthew T. Heffner  

30 North LaSalle Street  

Twelfth Floor  

Chicago, Illinois 60602  

Telephone: (312) 346-3466  

Fax: (312) 346-2829  

Email: mheffner@heffnerhurst.com 

 

Liaison Counsel for Lead Plaintiff and the Class  
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CERTIFICATE OF SERVICE 

 

I hereby certify that on the 11th of October, 2017, a true and correct copy of the 

foregoing document was served by CM/ECF to the parties registered to the Court’s CM/ECF 

system. 

 

/s/ Phillip Kim   

Phillip Kim 
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