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INTRODUCTION

Plaintiff’s Opposition does not even attempt to come to grips with many of defendants’ 

arguments.  For example, plaintiff continues to challenge Textura’s statements about the size of 

the market for the Company’s products.  But he completely ignores defendants’ argument that 

those statements were immaterial puffery, tantamount to saying the “sky’s the limit,” and that no 

reasonable investor would have relied on them because they were so vague and lacking in any 

specifics—such as a prediction about how much of the market opportunity Textura was likely to 

capture.  Plaintiff has no answer to this argument, which requires dismissal of his challenges to 

two of the inputs into Textura’s market opportunity formula: the average basis points Textura 

realized on its CPM product and the total addressable market (or “TAM”) for all of Textura’s 

products.  Plaintiff also ignores defendants’ arguments about the requirements for disclosure of 

related party transactions, which show that Textura had no duty to disclose the contracts it made 

with unrelated parties referred to it by Aon. And plaintiff largely ignores defendants’ explanation 

of SEC regulations that, on their face, did not require Textura to disclose Mr. Allin’s brief tenure 

with Patron Systems eight years before Textura launched its IPO. 

While ignoring defendants’ arguments, plaintiff continues to tout the baseless accusations 

made by short-seller Citron Research.1 Plaintiff argues (at 4) that Citron’s reports should not be 

“discounted,” citing in support cases in which courts have credited factual allegations made by 

Citron and other similar entities based on their own independent investigations. See McIntire v. 

China MediaExpress Holdings, Inc., 927 F.Supp.2d 105, 114-24 (S.D.N.Y. 2013).2  But the 

                                                
1 It is worth noting that, in its September 24, 2014 “report,” Citron predicted that in twelve months 
Textura’s stock price, which was then $28.70 (Fuoss Decl. Ex. A), would drop to $4.  Dkt. #25-3, at 2.  
The Court can take judicial notice of the fact that on August 11, 2015 Textura’s stock closed at $28.26.

2 In McIntire, independent investigations by Citron and others had turned up evidence that the defendant, 
a Chinese company (CCME), had no visible presence in the inter-city bus advertising business in China 
even though it claimed to have 27,200 buses in its network; that its supposed business partners denied any 
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reports at issue in those cases had disclosed facts that had not previously been publicly available; 

here, by contrast, Citron offered only its own “spin” on publicly available information.  No case 

suggests that this Court must defer to Citron’s biased interpretation of the facts in ruling on a 

motion to dismiss.

ARGUMENT

I. Plaintiff’s Allegations About Mr. Allin’s Tenure At Patron Fail To State A Claim.

There is no dispute that Textura complied with Item 401(e)’s requirement that it disclose 

the “business experience during the past five years” of each director and executive officer.  17 

C.F.R. § 229.401(e).  But plaintiff contends that Item 401(e) also requires the disclosure of any 

“material” business experience beyond five years; he claims that Mr. Allin’s tenure at Patron was 

material because Textura supposedly “relied heavily on defendant Allin” in its public filings and 

“touted” his pre-Textura experience in PwC’s Global Consulting Practice, without disclosing Mr. 

Allin’s supposedly questionable activities and associations at Patron.  Opp. at 4-7.  This

argument fails each and every step of the way.  

First, Item 401(e)(1) does not require disclosure of all “material” business experience that 

is more than five years old.  That provision requires the registrant to “briefly discuss” for each 

director “the specific experience, qualifications, attributes or skills that led to the conclusion that 

the person should serve as a director. . . .”  The next sentence, which plaintiff quotes (at 7) states 

that “[i]f material, this disclosure should cover more than the past five years, including 

information about the person’s particular areas of expertise or other relevant qualifications.”  

Item 401(e)(1) (emphasis added). Thus, the registrant is required to disclose a director’s business 

                                                                                                                                                            
knowledge of CCME; and that its employees in China spent the day playing cards and sleeping. 927 
F.Supp.2d at 115-17.  That plus the resignation of the company’s outside auditor in a letter detailing a 
number of irregularities, the withdrawal of all previous audit opinions, and the resignation of two 
directors in light of management’s inability to explain the irregularities was more than enough to support 
the plaintiffs’ securities fraud claim.  There is nothing remotely similar here.
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experience that is more than five years old only if it is relying on that experience to explain why 

the individual is qualified to serve as a director.  Here, Textura did not rely on Mr. Allin’s pre-

Textura experience; instead, it cited Mr. Allin’s “extensive experience with Textura’s business 

and operations as a founder of our company” eight years before the IPO.  Am. Compl. ¶ 27.  

Because Textura did not rely on Mr. Allin’s prior business experience in explaining his 

qualifications to serve on the Board, it had no obligation to disclose that experience.

Item 401(e) does not require disclosure of an executive officer’s business experience 

beyond five years under any circumstances. Item 401(e)(1) provides that “when an executive 

officer . . . has been employed by the registrant . . . for less than five years, a brief explanation 

shall be included as to the nature of the responsibility undertaken by the individual in prior 

positions.” (Emphasis added). That provision was inapplicable here inasmuch as Mr. Allin had 

worked for Textura for more than five years.3

Second, the snippets of Textura’s SEC filings that plaintiff quotes do not support his 

assertion that the Company “touted” Mr. Allin’s experience at PwC or insisted that he was 

“critical” to Textura’s survival.  That Textura accurately listed Mr. Allin’s prior employment 

with PwC in a short, plain-vanilla biography cannot be described as “touting” that experience. 

See Am. Compl. ¶ 27; see also Second Fuoss Decl. Ex. S. That is particularly true since plaintiff 

does not (and cannot) cite any statement by Textura suggesting that any of Mr. Allin’s pre-

Textura experience (whether at PwC or anywhere else) qualified him to act as Textura’s 

                                                
3 Plaintiff cites Snellink v. Gulf Resources, Inc., 870 F.Supp.2d 930, 940 (C.D. Cal. 2012) (at 7), for the 
proposition that Item 401(e) requires disclosure of the business experience of officers and directors 
beyond five years if it is material. Snellink’s paraphrase of the regulations is simply wrong.  The court did 
not analyze the language of the regulation and offered little explanation as to why it sustained plaintiff’s 
claim that a new Chinese company should have disclosed its CEO’s prior experience as the CFO of a firm 
“affiliated with listing a number of fraudulent Chinese companies in the United States.”  Id. at 935.  That 
claim was essentially an after-thought, which was not discussed until after the court had sustained 
securities fraud claims for overstating its revenues and profit margins and greatly exaggerating the size of 
the issuer’s business.  Here, by contrast, all of plaintiff’s other claims are without merit.
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Chairman and CEO.  Textura also did not “tout” Mr. Allin as being critical to Textura’s success, 

as plaintiff contends (at 4).  Instead, as companies routinely do, Textura listed the loss of key 

employees as one of the risk factors it faced—in this case, as the twenty-third out of thirty-one 

risk factors. See Fuoss Decl. Ex. E at 29. Textura did not say that Mr. Allin was particularly 

critical to its success; instead, it stated that because it “rel[ies] on our executive officers and other 

key managers for the successful performance of our business,” the loss of the services of Mr. 

Allin “or one or more of our other executive officers or key managers could have a material 

adverse effect” on Textura’s business.  Id. (emphasis added).  Plaintiff’s brief conveniently omits 

the highlighted language.  

Third, plaintiff’s attacks on Mr. Allin’s character through guilt-by-association and a one-

sided recounting of Patron’s dispute with its outside auditor do not provide a basis for 

concluding that Mr. Allin’s tenure at Patron eight years earlier was material. Plaintiff does not 

claim that Textura had a duty to disclose anything more than the fact of that tenure. See Opening 

Br. at 8.  Plaintiff’s speculation (at 5) that all of the details alleged at length in his complaint 

would have been “revealed” had Textura simply alluded to Patron—presumably because analysts 

or investors would have been prompted to search for publicly available information about 

Patron—is far too thin a reed on which to base a securities fraud claim.  That is particularly true 

since Mr. Allin’s service as Patron’s CEO was itself a matter of public record.4  

Unable to point to a free-floating duty to disclose Mr. Allin’s employment, plaintiff 

contends that disclosure was necessary because, without it, the statements Textura did make 

                                                
4 Plaintiff claims (at 9) that the Court should ignore a December 27, 2013 article noting that Mr. Allin’s 
connection to Patron “wasn’t exactly a secret,” which cited a Bloomberg News biography listing his 
tenure at Patron.  See Fuoss Decl. Ex. K.  Contrary to plaintiff’s argument, defendants do not cite that 
article for the truth of the matter asserted but rather only to show what information was in the public 
domain during the class period. 
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were materially misleading.  That argument too should be rejected. Mr. Allin’s Textura 

biography did not purport to list all of his prior business experience.  Thus, omitting some of that 

experience was not misleading in any way.  Nor did it “tout” either his integrity or his prior 

business experience such that it would have been misleading to omit information that (according 

to plaintiff) would cast doubt on either his competence or his integrity.  See Fisher v. Ross, 1996 

WL 586345, at *10 (S.D.N.Y. Oct. 11, 1996); Opening Br. at 9-10.5 Plaintiff seizes on the use of 

the words “prior to co-founding Textura” and argues that investors were left with the misleading 

impression that Mr. Allin was at PwC immediately before Textura.  But the biography gives no 

specific dates for any of his prior experience and does not say that he went directly from PwC to 

Textura.  Thus, investors were not misled (much less materially misled):  they knew they would 

have to look elsewhere if they wanted to know all of the details of Mr. Allin’s prior work history.  

Plaintiff’s claim about Mr. Allin’s biography should also be rejected because he has not 

pleaded facts giving rise to a strong inference of scienter.  Plaintiff argues (at 8) that the 

defendants knew about Mr. Allin’s tenure at Patron and thus can be deemed to have acted with 

scienter if the Court decides, in hindsight, that Textura had a duty to disclose it.  But that is not 

the law:  a strong inference of scienter arises only if the risk of deceiving investors was so 

obvious that it was at least reckless for defendants to omit the information in question.  Opening 

Br. at 7.  Where, as here, any duty to disclose was at best murky, knowledge of the omitted facts 

alone is not enough to give rise to the requisite strong inference of scienter.  Id. at 13. That is 

particularly true where the omitted information is already publicly available.  Contrary to 

                                                
5 Plaintiff tries to distinguish Fisher (at 6 n. 6) on the ground that it was decided on summary judgment 
and there was no evidence that any statement there was misleading. But Fisher dismissed a claim very 
similar to that here—that the defendants misled by omission by failing to disclose their involvement six 
years before the IPO with a company that went bankrupt. The court rejected the argument that the 
omission rendered the Prospectus misleading precisely because, just as in this case, the plaintiff failed to 
identify any statement about the defendants’ expertise or integrity that was rendered misleading by the 
omission.
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plaintiff’s argument (at 9), this is not a “truth-on-the-market” defense.  Rather, it simply 

recognizes the inherent implausibility of the claim that defendants intended to deceive investors 

by omitting information they knew could be obtained through a simple Google search.  See In re 

The First Marblehead Corp. Sec. Litig., 639 F.Supp.2d 145, 155 n.75 (D. Mass. 2009) 

(“Defendants have not raised a truth on the market defense, but instead argue that Plaintiffs have 

failed to plead facts to show that there were any misstatements or scienter in the first place”).

The only other fact plaintiff cites in support of his claim of scienter is that insiders sold 

some of their stock in a secondary offering.  But that is unremarkable when an eight-year-old 

company launches its IPO.  It is not a basis for inferring scienter, particularly when the insiders 

retained large blocks of stock and thereafter did not sell any stock except to pay taxes when 

restricted stock awards vested.  See Opening Br. at 13-14.  Plaintiff offers no response to this 

argument other than to claim (at 10 n. 8) that even sales to pay taxes are somehow enough to 

give rise to a strong inference of scienter.  Plaintiff was able to find dicta in only one case, City 

of Providence v. Aeropostale, Inc., 2013 WL 1197755, at *16 (S.D.N.Y. Mar. 25, 2013), to 

support his view that any sales, however small and routine, provide a motive to deceive.  The 

Seventh Circuit, however, has rejected that view, holding that insider sales are irrelevant unless 

they are suspicious in timing and amount. See Higginbotham v. Baxter Int’l Inc., 495 F.3d 753, 

759 (7th Cir. 2007). Sales to pay taxes when an insider increases his or her holdings are, by their 

very nature, not suspicious in either timing or amount.  Opening Br. at 5 n.4.  

II. Plaintiff’s Claims About Related-Party Transactions Fail As A Matter Of Law.

Plaintiff admits that Textura disclosed its referral agreement with an Aon affiliate 

(“ARSC”) as a related-party transaction.  We interpreted his complaint as alleging that Textura 

also had a duty to disclose sales transactions with unrelated parties that were generated by 

ARSC’s referrals as if they too were related-party transactions.  See Opening Br. at 15.  In his 
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Opposition, however, plaintiff has abandoned that claim, arguing instead (at 11) that Textura 

violated GAAP and SEC regulations by not “clearly” disclosing the consideration Textura paid 

to ARSC under the referral agreement and by not disclosing the total amount of sales generated 

by ARSC’s referrals.  That claim also fails as a matter of law.

Textura’s IPO documents disclosed that in June 2010 it had entered into two contracts 

with ARSC under which Textura agreed to compensate ARSC for referrals and ARSC retained 

Textura to provide certain services. There was no mystery as to the terms of these agreements, 

which were publicly disclosed as exhibits to Textura’s initial S-1 filing.  See Second Fuoss Decl. 

Exs. N and O.  Under the agreements, Textura established a “Credit Bank” for ARSC, which 

included $1 million that ARSC had paid up-front for future services and 75% of the referral fees 

that Textura owed to ARSC.  (The other 25% of the 7% referral fee was to be paid in cash).  

Second Fuoss Decl. Ex. O, §§ 1-3.  The Credit Bank was reduced when Textura provided 

services pursuant to the parties’ agreement; Textura agreed to refund the balance (plus interest) 

on ARSC’s demand on or after the agreement’s three-year anniversary. Id. at § 3. The referral 

agreement also gave ARSC the right to warrants to purchase Textura stock once certain goals 

were met.  Id. at § 7.  

In the related-party disclosure in its IPO documents, Textura briefly described the 

arrangement and disclosed the deferred revenue balance attributable to the Credit Bank as of the 

end of Textura’s two last fiscal years.  See Kim Decl. (Dkt. # 38-1)  Ex. 1.  In addition, Textura 

disclosed that in 2010 it had issued a warrant to purchase 20,000 shares of its stock to ARSC, 

which it was required to do when the agreement was executed.  Id.; Second Fuoss Decl. Ex. O at 

§ 7.6 In subsequent SEC filings during the class period, Textura reported the balance in the 

                                                
6 The agreement provided for a warrant to purchase 10,000 shares at $26.50 per share, but Textura had a 
stock split after the agreement was made.  Accordingly, the warrant became a warrant to purchase 20,000 
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Credit Bank and reported the issuance (in 2013) of a warrant to purchase 7,000 additional shares 

of stock at $13.25 per share when another referral milestone was reached.  See, e.g., Fuoss Decl. 

Ex. E at 89, 87.7  For example, in its 2013 10-K Textura disclosed that the Credit Balance was 

$911,000 and explained that it had classified $890,000 of that amount as a current liability 

because the three-year anniversary of the agreement had passed and ARSC could demand 

payment of $890,000.  Id. at 89-90.  In its Form 10-Q for the period ending December 31, 2013, 

Textura reported that the parties had amended their agreements to dismantle the Credit Bank and 

that Textura had paid ARSC the balance due. See Second Fuoss Decl. Ex. P at 14.  Textura 

attached the amended agreements as exhibits to the 10-Q.  Id. Exs. Q and R.  Those agreements 

provided that henceforth referral fees would be paid in cash, subject to offsets for services 

provided.  See id.

As noted above, plaintiff complains that Textura failed to disclose either the amount of 

revenue Textura obtained through ARSC’s referrals or the amount of annual referral fees that 

ARSC earned.  But Textura disclosed all of the terms of its contracts with ARSC, as well as 

explaining each year the net impact those agreements had on its financial statements. Plaintiff 

points to nothing in GAAP or Item 404(a) that required Textura to provide a detailed break-down 

of the components of each contract or each item of compensation that ARSC paid or received.  

SFAS No. 57, which plaintiff quotes, is designed to ensure disclosure of information “necessary 

to an understanding of the effects of the [related-party] transactions on the financial statements,” 

Am. Compl. ¶ 87, which is precisely what investors received through the disclosure of the 

amount of the deferred revenue attributable to the referral and services agreements.  To be sure, 

                                                                                                                                                            
shares with an exercise price of $13.25/share.  Second Fuoss Decl. Ex. O at § 7; id. Ex. S at 1; Fuoss 
Decl. Ex. E at 87. 

7 Textura’s 10-K disclosed that the warrants were valued at $202,000 and were recorded as an expense in 
Textura’s consolidated statement of operations.  Fuoss Decl. Ex. E at 86.  
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Textura identified the fact that there were two additional cash payments—25% of the referral fee 

paid to ARSC and a hosting fee that ARSC paid to Textura—without disclosing the specific 

amount of these payments.  But plaintiff alleges nothing to suggest that the dollar amount of 

these offsetting payments was material or that either one exceeded Item 404(a)’s $120,000 

disclosure threshold.   

In any event, even if the Court were to conclude that defendants had a duty under GAAP 

or SEC regulations to provide more details about the performance of its referral contract with 

ARSC, that would not be enough to sustain a claim of securities fraud.  A breach of a duty to 

disclose is not actionable under Section 10(b) unless “the undisclosed fact is ‘material.’” See 

Zagami v. Natural Health Trends Corp., 540 F.Supp.2d 705, 710 (N.D. Tex. 2008) (cited in Opp. 

at 9).  In Zagami, the company failed to disclose that one of its new distributors was kicking back 

one-third of its commissions to two of the company’s senior officers—a fact that is obviously 

material.  Id. at 713.  Here, by contrast, Textura fully disclosed the terms of the contracts and 

periodically disclosed the net effect the contracts had on its financial statements.  Furthermore, as 

a result of the IPO, Aon no longer qualified as a related party because its share of Textura’s stock 

dropped below the 5% level; plaintiff alleges no facts to suggest that the contracts were not 

performed in an arms-length manner.8  Plaintiff argues (at 12-13) that the whole point of 

requiring disclosure of related-party transactions is so investors can assess whether the 

transaction was arms-length or not.  But plaintiff does not even attempt to explain how knowing 

                                                
8 Plaintiff contends that Aon remained a related party because one of its employees, Greg Besio, remained 
on the Textura Board after the IPO.  But as defendants’ Opening Brief pointed out (at 16), under SEC 
rules a company is not considered a related party simply because an employee serves on the board.  In 
fact, doing so would make no sense—as a director, Mr. Besio owed a fiduciary duty to Textura and its 
shareholders to act in their best interests and could not properly make decisions for the benefit of Aon. 
Plaintiff also insists (at 11-12) that Textura admitted that Aon was a related party by continuing to report 
the transactions as such.  But the disclosures themselves indicate only that Aon had been a related party at 
the time the contracts were signed.  See Kim Decl. Ex. 1. 

Case: 1:14-cv-07837 Document #: 44 Filed: 08/12/15 Page 12 of 21 PageID #:686



10

the precise amount of either the referral revenues or the referral fees would have been material to 

such an analysis.   

Finally, even if plaintiff could show a material omission in violation of a duty to disclose, 

his claim would fail because he has not pleaded any facts giving rise to a strong inference that 

defendants acted with scienter.  Plaintiff argues, once again, that defendants knew the details of 

their referral arrangement with ARSC and suggests that they would therefore be automatically 

liable if the Court decides, in hindsight, that they should have disclosed more than they did.  But 

that is an argument for strict liability, not scienter.  The more plausible explanation, given the 

high level of disclosure with respect to Textura’s arrangement with ARSC, is that defendants 

concluded that they had no duty to say more than they did.  That conclusion is bolstered by the 

fact that Textura’s outside auditor signed off on the financial statements.  Plaintiff argues (at 13 

n.9) that a clean audit opinion does not establish a lack of scienter.  That was undoubtedly true in 

the cases plaintiff cites, where (for example) the auditor had failed to detect an overstatement of 

revenues.  See Marksman Partners, L.P. v. Chantal Pharm. Corp., 927 F.Supp. 1297, 1314 (C.D. 

Cal. 1996).  But here there was nothing for the auditor to ferret out:  the only question was 

whether there was a requirement to disclose the dollar amount of the 7% referral fee and identify 

the revenues to which it applied. That the auditor evidently believed the disclosure to be 

sufficient supports the inference that the defendants did not act with intent to deceive. 

III. Plaintiff’s Claims Regarding CPM Revenues Fail As A Matter Of Law.

Plaintiff’s Opposition abandons two of the claims he made in his Amended Complaint 

about defendants’ statements regarding Textura’s CPM product.  First, plaintiff no longer 

contends that defendants led analysts to believe in January 2014 that it was able to realize CPM 

fees equal to 15 basis points (bps) on each subcontract.  As defendants’ Opening Brief pointed 

out (at 18), in explaining the very slide on which plaintiff’s claim was predicated, defendant 
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Sheehan specifically said that there was a maximum (and a minimum) charge per subcontract 

and that Textura had historically realized an average of about 8 bps—making it crystal clear that 

Textura never claimed that it realized 15 bps on each contact.9  Second, the Opposition disclaims 

any contention that defendants misled investors about when Textura expected to benefit from a 

price increase it announced in November 2013.  Opp. at 14-15; Opening Br. at 19.

What then is left of plaintiff’s CPM claim?  It appears that plaintiff’s current theory is 

that defendants defrauded investors by disclosing the existence of a maximum cap on 

subcontractor fees without “explicitly stat[ing]” the dollar amount of that cap.  Opp. at 14.  

Plaintiff contends that the dollar amount of the cap was material because in September 2014 

Citron applied the CPM pricing formula to publicly available information about subcontracts on 

20 government construction projects—none of which were alleged to have used Textura’s 

CPM—and calculated that the average CPM payments would have been 3.5 bps under the old 

pricing and 5.1 bps under the new pricing.  Opp. at 16.  Plaintiff contends that this shows that 

Textura inflated both the historical average bps Textura reported (7-8) and its estimate of the 

Company’s market opportunities.  Id.  Both of these arguments fail as a matter of law. 

A. Textura’s Estimate Of Its Market Opportunities Was Inactionable Puffery.

As explained in Defendants’ Opening Brief (at 4-5), Textura illustrated the magnitude of 

its market opportunity by estimating the size of the commercial construction industry (the total 

addressable market or “TAM”) in its current markets and then multiplying by the number of 

basis points it would capture if a company used all of its current product offerings (34 bps)—a 

calculation that resulted in current opportunities of $4.4 billion.  It then did the same thing based 

on an expanded geographical scope and expanded service offerings (55-60 bps) to come up with 

                                                
9 As defendants’ Opening Brief also pointed out (at 18-19), an average of 7-8 bps was consistent with 
what defendants said from December 2013 through May 2014, in slides and statements that plaintiff 
quoted in the Amended Complaint. 
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$28 billion of future opportunities. CPM fees were an input into the formula, but defendants did 

not explain what portion of the current 34 bps (or the future 55 bps) was attributable to CPM.  

More importantly, defendants never predicted how much of the current or future market 

opportunity they thought Textura would actually be able to capture.  Because defendants’ 

ruminations about the size of the market opportunity are so lacking in specifics, they are 

precisely the kind of inactionable puffery that no reasonable investor would rely on in purchasing 

Textura stock.  Opening Br. at 22-23.

Plaintiff’s Opposition does not take issue with this argument, thus conceding the point.  

Although the Amended Complaint alleged that defendants exaggerated the size of the TAM, 

plaintiff also does not bother to respond to defendants’ arguments (at 21-25) showing that those 

allegations fail to state a claim.  Instead, plaintiff refers only to the TAM in passing, claiming (at 

16) that the supposedly “false basis points [were] applied to a grossly exaggerated addressable 

market,” which he says “amplified the materiality and misleading nature of the CPM basis points 

statement.”  To the extent plaintiff is challenging the CPM basis points only as an input into 

Textura’s market opportunity formula, his claim necessarily fails because the whole enterprise is 

immaterial puffery.  

B. Plaintiff Has Not Pleaded A False Or Materially Misleading Statement.

To the extent plaintiff’s CPM claim extends beyond the market opportunity formula, it 

also fails because plaintiff has not identified any materially false or misleading statement.  

Plaintiff does not allege that Textura misstated its revenues.  Instead, his claim is either (i) that 

defendants affirmatively misrepresented the average number of basis points that Textura had 

realized in the past from its CPM product or (ii) that Textura’s statements about its CPM pricing 

and the average basis points realized were truthful but materially misleading because they 

omitted the dollar amount of the maximum cap.  Either way, his claim fails.

Case: 1:14-cv-07837 Document #: 44 Filed: 08/12/15 Page 15 of 21 PageID #:689



13

Plaintiff has no factual basis for challenging Textura’s calculation of the average basis 

points it realized from CPM.  He notes Citron’s analysis of 20 government contracts and claims 

that it shows that defendants overstated Textura’s usage fees.  But neither Citron nor plaintiff 

claims that Textura’s CPM was used on any of these projects.  Nor do they provides any facts to 

support the conclusory assertion that the projects are somehow representative of all of Textura’s 

CPM projects, such that their analysis reliably shows what the average bps would likely have 

been in the past or in the future.  Plaintiff says (at 15) that nearly half of the general contractors 

on these projects were Textura customers.  But even if that is true, the key question is not who 

the customers are but how the subcontracts are structured and how the maximums applied. 

Defendants made clear to analysts that the maximum cap caused the fees to be cut about in half 

(7-8 bps, as opposed to 15 bps).  Plaintiff’s claim that the average impact of the maximum cap 

must have been even more dramatic is utterly speculative and, as such, does not provide the 

support the PSLRA requires for an allegation of falsity.  See Opening Br. at 20.

Plaintiff’s alternative claim—that defendants told the truth about the average bps and 

about Textura’s pricing, but nonetheless misled investors by not disclosing the dollar amount of 

the maximum cap—also fails.  First of all, it is clear that the dollar amount of the cap was 

publicly available.  After all, Citron was able to figure it out based on public information; 

Citron’s September 29, 2014 report cited an analyst report in which the $1450 maximum in 

effect before the price change was announced was noted.  Plaintiff argues (at 13) that these 

disclosures do not show that anyone knew the amount of the cap during the purported class 

period.  But the Citron report was issued on the last day of plaintiff’s purported class period:  the 

analyst report must have predated it and Citron must have obtained the information either from 
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the analyst report or elsewhere in the public record.10  Furthermore, as defendants have shown, a 

Google search produces a number of documents that noted the amounts of the maximum and 

minimum caps.  See Defendants’ Opp. to Plaintiff’s Mot. to Strike at 10-11. 

Plaintiff characterizes defendants’ argument that the maximum cap was public 

knowledge as a “truth-on-the-market” defense, which cannot be invoked on a motion to dismiss.  

But “truth-on-the-market” applies only in situations in which the defendant tries to excuse a 

materially false statement by claiming that the market was aware of the true state of affairs.  That 

is not the case here, where defendants cite the public record to show that facts they supposedly 

omitted were a matter of public record—an enterprise that is perfectly appropriate on a motion to 

dismiss.11 In any event, there was nothing materially misleading about disclosing that the price 

for CPM was 15 bps, with a maximum and a minimum, without saying what the dollar amount 

of the maximum cap was.  Investors knew from the stated average that the maximum cap had a 

material effect on the pricing; so long as the average was accurate, plaintiff offers no explanation 

as to how anyone would have been materially misled by the omission of the amount of the cap. 

                                                
10 The Citron report does not claim to have any inside information that was not publicly available.

11 “[I]t is indisputable that there can be no omission where the allegedly omitted facts are disclosed.” In re 
Progress Energy, Inc., 371 F. Supp. 2d 548, 552 (S.D.N.Y. 2005). That is true even when the omitted 
facts are disclosed elsewhere or by another party.  See, e.g.,  Iron Workers Local 16 Pension Fund v. Hilb 
Rogal & Hobbs Co., 432 F.Supp.2d 571, 580 (E.D. Va. 2006) (“Plaintiff fails to plead an actionable 
omission. . .because the information was publicly available to investors through analyst reports.”); In re 
Trex Co., Inc. Sec. Litig., 454 F.Supp.2d 560, 588-89 (W.D. Va. 2006) (dismissing complaint because a 
reasonable investor would not have been misled by alleged misstatements when read in context with other 
publicly available information); In re Bank of Am. Corp. Litig., 2012 WL 1353523, at *8 (S.D.N.Y. Apr. 
12, 2012) (dismissing complaint over plaintiff’s objection that defendants were improperly invoking 
truth-on-the-market defense: “this was not a circumstance in which press accounts contradicted 
statements made by the defendants, thereby requiring the Court to counter-balance effectively any 
misleading information created by the alleged misstatements.  The press reports were specific accounts of 
concrete, knowable facts that the plaintiff now claims were omitted by defendants”) (internal citation and 
quotation marks omitted).
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C. Plaintiff Has Not Pleaded A Strong Inference Of Scienter.   

Plaintiff’s CPM claim also fails because he has not pleaded facts giving rise to a strong 

inference of scienter. To the extent plaintiff still challenges predictions about future CPM 

revenues, he has not pointed to any facts giving rise to a strong inference that the defendants 

knew their predictions could not come true.  Nor has he pointed to any evidence that the 

defendants knew or ignored obvious evidence either (i) that the historical averages defendants 

disclosed were inaccurate or (ii) that investors would have been misled by defendants’ failure to 

disclose the specific amount of the maximum cap in their presentations to analysts. Since that 

information was publicly available, the notion that defendants deliberately or recklessly 

concealed it is utterly baseless.

Plaintiff contends (at 16) that defendants had a motive to lie because they sold millions of 

dollars worth of Textura stock.  But the sales that netted millions of dollars were all made in 

Textura’s September 25, 2013 secondary offering, see Fuoss Decl. ¶ 9; all of the statements 

plaintiff challenges regarding CPM revenues were made months after the secondary offering was 

completed, Am. Compl. ¶¶ 55-75.  The timing of those sales precludes plaintiff from using them 

as evidence of intent to defraud.  See Chu v. Sabratek Corp., 100 F.Supp.2d 827, 841-42 (N.D. 

Ill. 2000) (cited in Opp. at 16) (rejecting allegations of insider sales that ignored the timing of the 

sales versus the alleged misstatements).   

CONCLUSION

The Amended Complaint should be dismissed; plaintiff’s request that he be given leave 

to amend should be rejected because he offers no basis for concluding that he would be able to 

assert a viable securities fraud claim against defendants.  
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Respectfully submitted, 

Dated: August 12, 2015 /s/ Michele L. Odorizzi

Michele L. Odorizzi
Robert J. Kriss
Ryan W. Fuoss
MAYER BROWN LLP
71 South Wacker Drive 
Chicago, Illinois 60606
Telephone:  (312) 782-0600
Fax:  (312) 701-7711

Counsel for Defendants Patrick J. Allin, 
Jillian Sheehan, and Textura Corporation

Case: 1:14-cv-07837 Document #: 44 Filed: 08/12/15 Page 19 of 21 PageID #:693



UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

FRED KELSEY, Individually and on Behalf of )
All Others Similarly Situated, )

) Civil Action No. 14-cv-7837
Plaintiff, )

) Hon. Robert W. Gettleman,
vs. ) Judge Presiding

)
PATRICK J. ALLIN, JILLIAN SHEEHAN, )
and TEXTURA CORPORATION, )

)
Defendants. )

______________________________________________________________________________

INDEX OF EXHIBITS
______________________________________________________________________________

Exhibit Description
Second Declaration of Ryan Fuoss

N Exhibit 10.25 to Textura’s Form S-1 Registration Statement filed with the SEC 
on April 5, 2013 (Software Development and Service Agreement)

O Exhibit 10.26 to Textura’s Form S-1 Registration Statement filed with the SEC 
on April 5, 2013 (2010 Referral Fee Agreement)

P Excerpts of Textura’s Form 10-Q filed with the SEC on February 13, 2014
Q Exhibit 10.1 to Textura’s Form 10-Q filed with the SEC on February 13, 2014 

(Amendment to Software Development and Service Agreement)
R Exhibit 10.2 to Textura’s Form 10-Q filed with the SEC on February 13, 2014 

(Amendment to Referral Agreement)
S Textura’s Final Prospectus filed with the SEC on June 7, 2013

Case: 1:14-cv-07837 Document #: 44 Filed: 08/12/15 Page 20 of 21 PageID #:694



CERTIFICATE OF SERVICE BY ELECTRONIC MEANS

The undersigned, an attorney, certifies that on August 12, 2015, the foregoing Reply 
Memorandum In Support Of Defendants’ Motion To Dismiss The Amended Complaint and 
Second Declaration of Ryan Fuoss was filed electronically with the Clerk of Court using the 
CM/ECF system. Copies of the document will be served on all counsel of record automatically 
by operation of the Court’s CM/ECF filing system.

/s/ Michele L. Odorizzi
Michele L. Odorizzi

Case: 1:14-cv-07837 Document #: 44 Filed: 08/12/15 Page 21 of 21 PageID #:695




